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Disclaimer 

 I am not an attorney, nor do I have any special knowledge 
about the legal issues surrounding tariffs. Consult your 
attorney if you have specific legal questions regarding 
tariffs. 

 The legal and regulatory information presented here is 
based on my experience with doing rate-related work, 
hearing attorney discussions of related issues, and my 
limited readings of regulatory and legal documents. 

 Thoughts on tariff maintenance are based on experience 
with rate studies, life cycle cost analysis, and financial 
sustainability. 
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Tariffs: 

What They Are, What They’re Not 
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Rate Issues 

 Our approach: 

 Understand the regulatory framework and key issues 

 Do the analysis 

 Develop rate recommendations 
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Tariffs: What They Are, What They’re Not 

 Regulatory Framework 

 Tonnage Clause of the U.S. Constitution 

 Shipping-related acts 

 Shipping Act of 1984 

 Ocean Shipping Reform Act of 1998 

 Federal Maritime Commission 
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Tonnage Clause (U.S. Constitution) 

 “No State shall, without the Consent of Congress, lay 

any Duty of Tonnage, keep Troops, or Ships of War in 

time of Peace, enter into any Agreement or Compact 

with another State, or with a foreign Power, or 

engage in War, unless actually invaded, or in such 

imminent Danger as will not admit of delay.” 
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Tonnage Clause Implications 

 Rulings over the years have found: 

 No fees are allowed for simply allowing vessels to access or 

use a port. 

 Fees are allowed under state authority to cover the provision of 

services (e.g., wharfage, dockage, upland storage, etc.). 

 States’ police powers allow for fees to be charged for use of 

navigable waters within the state’s geographical boundaries. 

 There must be a relationship between fees levied and benefits 

received. 
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Shipping-Related Acts 

 Shipping Act of 1984 
 “(1) to establish a nondiscriminatory regulatory process for the 

common carriage of goods by water in the foreign commerce of 
the United States with a minimum of government intervention 
and regulatory costs 

 “(2) to provide an efficient and economic transportation system 
in the ocean commerce of the United States that is, insofar as 
possible, in harmony with, and responsive to, international 
shipping practices 

 “(3) to encourage the development of an economically sound 
and efficient United States-flag liner fleet capable of meeting 
national security needs” 
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Shipping-Related Acts 

 Ocean Shipping Reform Act of 1998 

 Added: 

“(4) to promote the growth and development of United States 

exports through competitive and efficient ocean transportation 

and by placing a greater reliance on the marketplace.” 

 

 The agency responsible for enforcement of 

administration of these acts is the Federal Maritime 

Commission. 
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FMC on the Web: fmc.gov 
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Federal Maritime Commission 

 “The Federal Maritime Commission (FMC) is an 

independent regulatory agency responsible for the 

regulation of oceanborne transportation in the 

foreign commerce of the U.S. The principal statutes 

or statutory provisions administered by the 

Commission are: the Shipping Act of 1984, the 

Foreign Shipping Practices Act of 1988, section 19 of 

the Merchant Marine Act, 1920, and Public Law 89-

777.” 
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Federal Maritime Commission Duties 

 Monitor activities of ocean common carriers, marine 

terminal operators, conferences, ports, and ocean 

transportation intermediaries (OTIs) who operate in the 

U.S. foreign commerce to ensure they maintain just and 

reasonable practices, and oversee the financial 

responsibility of passenger vessel operators. 

 Maintain a trade monitoring and enforcement program 

designed to assist regulated entities in achieving 

compliance, and to detect and appropriately remedy 

malpractices and violations set forth in section 10 of the 

Shipping Act. 
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Federal Maritime Commission Duties 

 Monitor the laws and practices of foreign 

governments which could have a discriminatory or 

otherwise adverse impact on shipping conditions in 

the U.S. 

 Enforce special regulatory requirements applicable to 

ocean common carriers owned or controlled by 

foreign governments (controlled carriers). 

 Process and review agreements and service 

contracts. 
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Federal Maritime Commission Duties 

 Review common carriers’ privately published tariff 

systems for accessibility and accuracy. 

 Issue licenses to qualified ocean transportation 

intermediaries in the U.S. and ensure all maintain 

evidence of financial responsibility. 

 Ensure passenger vessel operators demonstrate 

adequate financial responsibility for casualty and 

non-performance. 
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FMC Compliance: What Matters Most for You 

 From the United States Government Manual: 

 Complaints: The Commission reviews alleged or suspected 

violations of the shipping statutes and rules and regulations of 

the Commission and may take administrative action to institute 

formal proceedings, to refer matters to other governmental 

agencies, or to bring about voluntary agreement between the 

parties. 

 Rulemaking: The Commission promulgates rules and 

regulations to interpret, enforce, and ensure compliance with 

shipping and related statutes by common carriers and other 

persons subject to the Commission's jurisdiction. 
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FMC Compliance: What Matters Most for You 

 From the United States Government Manual: 

 Investigation and Economic Analyses: The Commission 

prescribes and administers programs to ensure compliance 

with the provisions of the shipping statutes. 

 These programs include… 
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FMC Compliance: What Matters Most for You 

 the collection of information relating to field 

investigation of activities and practices of 

ocean common carriers, terminal operators, 

agreements among ocean common carriers 

and/or marine terminal operators, ocean 

transportation intermediaries, passenger 

vessel operators, and other persons subject to 

the shipping statutes; 
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FMC Compliance: What Matters Most for You 

 and rate analyses, studies, and economic reviews of 

current and prospective trade conditions, including 

the extent and nature of competition in various trade 

areas. 
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FMC Tariff Links 
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Marine Terminal Operator Tariffs 
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FMC and Marine Terminal Operators 

 Do MTOs have to publish a schedule? 
MTOs are not required to make their schedule(s) of rates, 

regulations and practices (formerly called "MTO tariffs") 
available to the public. 

 A MTO that elects to make their schedules available to the 
public must make them available in electronic form. 

 Should an MTO maintain parallel terminal schedules in paper 
form for entities in the shipping industry who are unable to 
access electronic terminal schedules, the electronic version will 
govern in the event of a conflict with the parallel paper form of 
terminal schedules since the electronic format is the required 
method of publication. 
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FMC and Marine Terminal Operators 

 46 CFR § 525 implements the Shipping Act of 1984, 

as amended by the Ocean Shipping Reform Act of 

1998 and the Coast Guard Authorization Act of 1998. 

 

 All marine terminal operators who are subject to FMC 

jurisdiction must submit an electronic form (FMC-1) 

prior to beginning operations. 
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46 CFR § 525.2(a) 

 Marine terminal operator schedules. A marine terminal 
operator, at its discretion, may make available to the public, 
subject to section 10(d) of the Act, a schedule of its rates, 
regulations, and practices. 
 (2) Enforcement of terminal schedules. Any schedule that is made available 

to the public by the marine terminal operator shall be enforceable by an 
appropriate court as an implied contract between the marine terminal 
operator and the party receiving the services rendered by the marine 
terminal operator, without proof that such party has actual knowledge of the 
provisions of the applicable terminal schedule. 

 (3) Contracts for terminal services. If the marine terminal operator has an 
actual contract with a party covering the services rendered by the marine 
terminal operator to that party, an existing terminal schedule covering those 
same services shall not be enforceable as an implied contract. 
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46 CFR § 525.3(a)(2) 

 (2) Availability to the public. Any terminal schedule 

that is made available to the public shall be available 

during normal business hours and in electronic form. 

The public may be assessed a reasonable 

nondiscriminatory charge for access to the terminal 

schedules; no charge will be assessed against the 

Commission. 
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Some Questions 

 What is a Tariff? 

 How do the governing rules apply to municipal ports 

and harbors? 

 Some of our fees are in the Tariff and some are not. 

How are we doing so far? 

 Are we ever audited for compliance? Should I be 

worried about the black helicopters? 

 What about care and maintenance of a Tariff? 
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How to Maintain Your Tariff 

27 



How to Maintain Your Tariff: My View 
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How to Maintain Your Tariff: Sensibly and Fairly 

 Tariffs and fees must comply with federal laws. 

 Rates and fees must be related to benefits provided 

to users. 

 Rates and fees should reflect actual costs. 
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How to Maintain Your Tariff: Regularly 

 Changes in facilities, services, users, and other 

factors should be addressed regularly to avoid 

loopholes and other confusion. 

 Rates should be adjusted regularly in order to reflect 

cost conditions. 

30 



How to Maintain Your Tariff: Consistently 

 Determination of rates and fees set forth in the tariff 

should be done in a consistent manner over time. 

 Allocations of costs should be handled on a 

consistent basis; the allocations can change over 

time, but the process for finding those allocations 

should remain constant. 

 It’s a good idea (especially if it’s required) that all 

changes be reviewed and approved by the local 

governing body (city council or assembly). 
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How to Maintain Your Tariff: Transparently 

 Allocations should be explained clearly. 

 Costs should be explained clearly, including how 

long-term plans fit in. 

 Stakeholders should be involved in the process, if 

only to get feedback on future projects (what’s 

needed and what’s not wanted) and to keep them 

informed. 
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The Mechanics of Setting Rates 

 In recent years, we’ve advocated more and more for 

life-cycle-based costs: 

What is the total cost of our facilities, including annual 

operations and maintenance costs, as well as longer-term 

major repair and replacement costs? 

 How much do we need to charge to cover those costs? 
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The Mechanics of Setting Rates 

 …rather than simply looking at fund balances: 

 How much do we need to charge to ensure we maintain a 

positive fund balance? 

 

 This second approach makes good fiscal sense, but 

it’s only part of the picture. 

 Focusing solely on fund balances prevents you from looking at 

the bigger picture of life cycle costs. 
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Case Study 
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Case Study: What Can We Learn From It? 

 Rates need to be justified. 

 Operations, maintenance, and replacement costs are 

legitimate. 

 Users need to receive benefit from the facilities and service 

they are supporting. 

 E.g., one Gulf of Mexico port has a surcharge for vessels over 500’ for a 

future widening and deepening project 

 Treat indirect and shared costs carefully. 
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Case Study: What Can We Learn From It? 

 Rates need to be handled in their appropriate places. 

Wharfage rates are not supposed to include “subsidies” for 

other activities that have their own rates. 

 E.g., wharfage can’t be used to offset losses in upland storage, use of a 

crane, or some other service that has its own charge. 

 Each rate (or group of related rates) must cover costs without 

subsidy from other, unrelated rates. 
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Case Study: 

 Be careful about how costs are represented: 

 Real costs: In base year dollars (like 2011 dollars). If a facility 

will cost $10 million today, it will cost $10 million 10 years from 

now in today’s dollars. The model will provide a rate that you 

increase each year based on inflation. 

 Nominal costs: In the dollars of the year in which the cost is 

incurred. The facility will cost $10 million today or $15 million 10 

years from now. The model will provide a rate based on the 

“window” of time you use. 
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Case Study: What Can We Learn From It? 

 Size matters 

 The life cycle cost analysis gave rates close to the port’s 

current rates. 

When we’ve done similar analyses for Alaskan ports, we’ve 

often seen rates 2–3 times  the current rates (or higher). The 

size of the operation—and more importantly the utilization 

rate—matters a great deal. 

 This is nothing new to Alaskans, but it validates the life cycle 

cost approach and its results. 
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Questions/Comments?  

 

 

 

 

 

 

Following the conference, this presentation will be 

posted at www.harbormodel.com. 
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